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Agricultural Marketing Service, USDA § 46.48 

of 44 U.S.C. Chapter 35 and have been 
assigned OMB Control No. 0581–0031. 

[49 FR 23826, June 8, 1984] 

§ 46.48 Procedure for investigating 
complaints involving commodities 
of a unique nature or coming from 
a distinct geographic area. 

(a) Scope: This section provides for 
the payment of fees and the investiga-
tion of allegations of misrepresenta-
tion or misbranding in which the com-
modity which is misbranded or mis-
represented is purported to be a com-
modity of a unique name or geo-
graphical designation which is defined 
as: 

(1) A perishable agricultural com-
modity as that term is defined under 
the Perishable Agricultural Commod-
ities Act, 1930; 

(2) Subject to a federal marketing 
order under the Agricultural Mar-
keting Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.); 

(3) Traditionally identified as being 
produced in a distinct geographic area, 
State, or region; and 

(4) Of a unique identity, based on 
such distinct geographic area, which 
has been promoted with funds collected 
through producer contributions pursu-
ant to such marketing order. 

(b) Filing complaints: (1) Any person 
desiring to complain of a possible vio-
lation by any commission merchant, 
dealer, or broker as a result of mis-
representation or misbranding of any 
commodity subject to these regula-
tions may file a complaint with the 
Secretary of Agriculture and request 
an investigation of the complaint by 
the Secretary. 

(2) Complaints shall be made in writ-
ing setting forth all the essential de-
tails, including but not limited to: 

(i) The name and address of each 
complaining person; 

(ii) The name and address of each 
person against whom the complaint is 
made; 

(iii) The commodity, approximate 
quantity of the commodity, and cir-
cumstances of alleged misrepresenta-
tion or misbranding; 

(iv) The current location of the com-
modity; 

(v) If shipped, the shipping and des-
tination points of the commodity; 

(vi) A statement of all other known 
material facts with respect to the com-
plaint; and 

(vii) Copies of any documents or evi-
dence of any kind in the possession of 
the complainant regarding the alleged 
violation. 

(3) The complaint shall be accom-
panied by a non-refundable $250.00 fil-
ing fee made payable to the Agricul-
tural Marketing Service (see paragraph 
(e) of this section Collection of fees). 

(4) The complaint, all supporting evi-
dence, and fee should be mailed to: 
PACA Branch, room 2095 So., Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Washington, DC 20090–6456. 

(c) Handling complaints. (1) Upon re-
ceiving a written complaint, sup-
porting evidence, and the $250.00 pre-
liminary investigation fee from a com-
plaining person, the Director, Fruit 
and Vegetable Division, Agricultural 
Marketing Service, United States De-
partment of Agriculture shall order a 
preliminary investigation to determine 
if the complaint can be substantiated. 
If the initial investigation discloses no 
violation of the Act, no further action 
shall be taken and the complaining 
person shall be informed of the finding. 
The $250.00 filing fee shall be consid-
ered full payment for the preliminary 
investigation. 

(2) If the Director finds reasonable 
cause for further investigation, the 
complaining person shall be duly noti-
fied of the findings. Prior to any fur-
ther investigation, the Director shall 
advise the complaining person of the 
estimated fees and charges which the 
complaining person must pay. In calcu-
lating the estimated fees, the Director 
shall use the hourly salary rate of a 
GS–5, Step 4, for clerical time and GS– 
13, Step 1, for professional time, plus 
benefits and other related expenses in-
cluding travel associated with the in-
vestigation. 

(3) At the conclusion of the investiga-
tion, the Department will inform the 
complaining person of the results, pro-
vided, however, that any findings, the 
release of which may jeopardize an on-
going formal disciplinary proceeding 
initiated under the PACA, may be 
withheld pending completion of the 
disciplinary case. 
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(d) Investigative authority. Investiga-
tion of a complaint of this Section 
shall be deemed to be an investigation 
under Section 6(b) of the Perishable 
Agricultural Commodities Act (7 U.S.C. 
499f(b)). 

(e) Collection of fees. (1) Any person 
bringing a complaint, alleging a viola-
tion of section 1309 of the Food, Agri-
culture, Conservation, and Trade Act 
of 1990 shall reimburse the Secretary of 
Agriculture for any and all costs asso-
ciated with the enforcement of that 
section. 

(2) A non-refundable $250.00 fee for 
the preliminary investigation shall ac-
company the written complaint. 

(3) An estimate of fees and charges to 
conduct the further investigation cal-
culated in accordance with paragraph 
(c)(2) of this section will be provided 
the complaining person. 

(i) Payment of the fees and charges 
shall be collected in advance by the 
Secretary prior to continuation of in-
vestigation of a complaint. 

(ii) Payment of fees and charges may 
be made by cash, check, or money 
order payable to the Agricultural Mar-
keting Service. 

(iii) In the event that the estimated 
fees and charges prove to be inad-
equate, the complaining person will be 
informed of the deficiency. Any com-
plaining person that does not reim-
burse the Secretary full payment for 
fees and charges associated with a com-
pleted investigation shall be liable to 
be proceeded against in any court of 
competent jurisdiction in a suit by the 
United States to collect any monetary 
or other damages connected with the 
investigation. 

(iv) The complaining person will be 
reimbursed by the Secretary for any 
overpayment of fees and charges, ex-
cept for the $250.00 preliminary inves-
tigation fee which is nonrefundable. 

[56 FR 51826, Oct. 16, 1991] 

§ 46.49 Written notifications and com-
plaints. 

(a) Written notification, as used in sec-
tion 6(b) of the Act, means: 

(1) Any written statement reporting 
or complaining of a PACA violation(s) 
filed by any officer or agency of any 
State or Territory having jurisdiction 
over licensees or persons subject to li-

cense, or any other interested person 
who has knowledge of or information 
regarding a possible violation, other 
than an employee of an agency of 
USDA administering this Act or a per-
son filing a complaint under Section 
6(c); 

(2) Any written notice of intent to 
preserve the benefits of the trust estab-
lished under section 5 of this Act; or 

(3) Any official certificate(s) of the 
United States Government or States or 
Territories of the United States. 

(b) Any written notification may be 
filed by delivering it to any office of 
USDA or any official thereof respon-
sible for administering the Act. A writ-
ten notification which is so filed, or 
any expansion of an investigation re-
sulting from any indication of addi-
tional further violations of the Act 
found as a consequence of an investiga-
tion based on written notification or 
complaint, shall also be deemed to con-
stitute a complaint under section 13(a) 
of this Act. 

(c) Upon becoming aware of a com-
plaint under Section 6(a) or 6(b) of this 
Act, the Secretary will determine if 
reasonable grounds exist for an inves-
tigation of such complaint for discipli-
nary action. If the investigation sub-
stantiates the existence of violations, a 
formal disciplinary complaint may be 
filed by the Secretary as described 
under Section 6(c)(2) of the Act. 

(d) Whenever an investigation, initi-
ated as a result of a written notifica-
tion or complaint under Section 6(b) of 
the Act, is commenced, or expanded to 
include new violations, notice shall be 
given by the Secretary to the subject 
of the investigation within thirty (30) 
days of the commencement or expan-
sion of the investigation. Within one 
hundred and eighty (180) days after giv-
ing initial notice, the Secretary shall 
provide the subject of the investigation 
with notice of the status of the inves-
tigation, including whether the Sec-
retary intends to issue a complaint 
under Section 6(c)(2) of this Act, termi-
nate the investigation, or continue or 
expand the investigation. Thereafter, 
the subject of the investigation may 
request in writing, no more frequently 
than every ninety (90) days, a status re-
port from the Chief of the PACA 
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